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U.S. 5th Amendment 

ÅJust Compensation 

ïA full equivalent to the value of the property lost by 
a government taking. Monongahela Navigation Co. 
v. United States, 148 U.S. 312, 326 (1893) 

ïDoes not provide basis to recover other costs/losses 
i.e. business loss, moving expense, attorneys fees, 
sentimental value etc. 

ïConstitutional minimum 

http://supreme.justia.com/cases/federal/us/148/312/case.html
http://supreme.justia.com/cases/federal/us/148/312/case.html


Florida Constitution 

ÅFull Compensation 
ïDirected at making you wholeτto put you back in 

the same position as if the taking had never 
occurred i.e. provides for attorneys fees, appraisal 
costs 

ïFlorida law requires courts to take into account all 
factors and circumstances bearing a reasonable 
relationship to the loss occasioned an owner by 
virtue of his property being taken.  Sys. 
Components Corp. v. Fla. DOT, 14 So. 3d 967, 981 
(Fla. July 2009) 



Full Compensation Is Restricted To: 

ÅValue of condemned land 

ÅValue of associated appurtenants and 
improvements 

ÅDamages to remaining land (severance 
damage) 

 Sys. Components Corp. v. Fla. DOT, 14 So. 3d 967, 976 
(Fla. July 2009) 



The Constitutional Guarantee For 
Just/Full Compensation Includes: 

ÅMoving costs 
ÅTrade Fixtures 
ïValue of the machinery less the salvage value = amount 

allowed (upper limit) 
ïAlternatively, cost to disassemble, plus moving, plus 

reassemble = amount allowed, so long as it does not exceed 
the upper limit because condemnee should not be 
compensated in greater amount that value of property 
condemned  

ÅSeverance Damages 
ïReimburses owner for the reduction in value the taking 

causes to any remaining land  
ïSubject to mitigation/cost-to-cure 

 



How Is Just/Full Compensation 
Determined? 

ÅFair Market Value 
ïDefined as what a reasonable owner, willing but not obligated 

to sell, would accept and what a reasonable buyer would pay 
ïProvides no recovery for the subjective value that owners 

attach to property  

ÅHighest and Best Use 
ïwŜƎŀǊŘƭŜǎǎ ƻŦ ǘƘŜ ǇǊƻǇŜǊǘȅΩǎ ŀŎǘǳŀƭ ǳǎŜ ŀƴŘ Ƴǳǎǘ ƛƴŎƭǳŘŜ ŀ 

reasonable probability of re-zoning for its highest and best 
use. 
ï4 criteria: 
ÅLegally permissible 
ÅPhysically possible 
ÅSupported by market demand/financially feasible 
ÅResults in highest percentage value 



3 Approaches to Estimate  
Fair Market Value: 

ÅMarket approach ς value of the property is 
determined by comparison of sales prices of 
similarly situated property 

ÅIncome approach ς value of the property is 
determined by finding the present value of 
real based on its future income 

ÅCost approach ς the value of property is 
determined by finding a value of the land 
plus the estimated value of improvements 

 



Compensation Beyond  
Fair Market Value 

ÅGranted under legislative authority 

ïBusiness damages 

ïUniform Relocation Assistance Act (URAA) federal 
program - supplementary measure enabling 
recovery not otherwise compensable under 
traditional eminent domain  



What is a lawyer to do 
when market value 
does not address all 

that is needed to make 
the property owner 

whole? 



Fair Market Value Is  
Fundamentally Incomplete 

ÅLegal fiction because not a voluntary 
transaction 

ïCondemnor will always seek to pay the least amount 

ïUnderstand the valuation rules, condemnation 
procedures, statutory entitlements, and how all may 
be used to maximize full compensation 

ïIncumbent upon counsel to identify and prove all 
valuation issues and damages beyond Fair Market 
Value 



Find Something More Than 
Fair Market Value 

ÅPush as much value into real estate as 
possible 

ÅFully examine the subject property  

Åconsider various means to recover 
compensation for losses actually sustained 

 



Find Something More Than 
Fair Market Value 

ÅLook at inherent extra value of the location 
that make it necessary or unique 

ïValue may be very dependent on its use which 
may be unique to its current property owner 

ïWhat are the unique characteristics of the 
property that the condemnor contends are 
comparable? 

ïExamine various methods to determine fair 
market value 

 



Find Something More Than 
Fair Market Value 

ÅStep into the shoe of the developer and look 
ōŜȅƻƴŘ ǇǊƻǇŜǊǘȅΩǎ ŎǳǊǊŜƴǘ ǾŀƭǳŜ ς highest 
and best use 

ïConsider zoning issues or a potentially a special 
exception 

ïContinue to develop, renovate and act to increase 
value of subject property 

 



Find Something More Than 
Fair Market Value 

ÅConsider if the property is best valued 
separately from other contiguous parcels or as 
an assemblage 

Å/ƻƴǎƛŘŜǊ ǿƘŀǘΩǎ ǳƴŘŜǊƴŜŀǘƘ ǘƘŜ ǇǊƻǇŜǊǘȅ ǘƻ 
determine if there is additional value i.e. 
minerals, sand, gravel, other deposits 

ÅConsider the effect of delaying the taking and 
how that may increase value 

ÅWhat fixtures are on the property? Which can 
be moved? 

 



Examples of Unique Cases 

ÅGasoline station 

ÅRailroad 

ÅάDǊŀƴŘŦŀǘƘŜǊŜŘ tǊƻǇŜǊǘȅέ 

ÅArt Gallery 
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